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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS OF 

WHALERS CREEK RUNN

THIS DECLARATION, made this 9th day of November, 1992 by J. LAURENCE MILLISON, hereinafter referred to as “Declarant”.

WITNESSETH:

WHEREAS, Declarant is the owner of that certain parcel of land situate in the Eighth Election District of St. Mary’s County, Maryland, containing 16.62 acres, more or less, as shown on the Plat entitled “Whalers Creek Runn Section One Plat Two” and recorded among the Land Records of St. Mary’s County, Maryland in Plat Liber E.W.A. No. 36, folio 71; and

WHEREAS, Declarant intends to convey the thirty-six (36) individual lots shown on the Plat, subject to the protective covenants, conditions, restrictions, reservations, charges and liens hereinafter set forth.

NOW, THEREFORE, Declarant hereby declares that all of the property described above shall be held, sold and conveyed subject to the following easements, restrictions, covenants, conditions, charges and liens which are for the purpose of protecting the value and desirability of, and which shall run with the land and be binding on and inure to the benefit of all parties having any right, title or interest in the described property or any part thereof, their personal representatives, successors and assigns, in perpetuity, except as hereinafter limited.

ARTICLE I

DEFINITIONS

Section 1.  “Association” shall mean and refer to Whalers Creek Runn Homeowner’s Association, Inc., a non-stock Maryland corporation.

Section 2.  “Owner” shall mean and refer to the record owner, whether one or more persons or entities, of a fee simple title to any lot which is a part of the property, including contract sellers, but excluding those having such interest merely as security for the performance of an obligation.

Section 3.  “Plat” shall mean and refer to that plat of subdivision prepared by Norris, Gass & Ocker Engineering, Inc., entitled “Whalers Creek Runn Section One Plat Two” and recorded among the Land Records of St. Mary’s County, Maryland in Plat Liber E.W.A. No. 36, folio 71.

Section 4.  “Property” shall mean and refer to that certain tract or parcel of land containing 16.62 acres, more or less, shown on the Plat, and such additions thereto as may hereafter be brought within the jurisdiction of the Association.

Section 5.  “Common Area” shall mean and include all real property (including improvements thereto) owned by the Association for the common use and enjoyment of the Owners.  The Common Area shall be all of the Property hereinabove described with the exception of the Lots, the streets and roads, the Well Site and any other area dedicated or conveyed to and accepted by S. Mary’s County, Maryland.  The Common Area contains 6.494 acres, more or less, designated “Parcel A Open Spaces and Parcel B Open Spaces” on the Plat.

SUBJECT, HOWEVER, to the right of Declarant to lay, install, construct, place and maintain on, over, or under the Common Area, or any portion thereof, pipes, mains, conduits, drains, lines, and other facilities for water, storm sewer, sanitary sewer, gas, electric, telephone, cable television and other utilities in order to provide adequate service to an Lot on the Property or on other lands contiguous to or in the vicinity of the Property, together with the right and privilege of entering upon the Common Area for such purposes and making openings and excavations; provided that, subject to any required change in grade, the ground shall be restored and left in good condition; all reserved by Declarant for himself, his personal representatives and assigns, including St. Mary’s County, and any utility company to who Declarant may grant, convey, transfer, set over and assign the same, or any part thereof.

Section 6.  “Lot” shall mean and refer to specific identifiable and bounded portion or subdivision of the Property.  The location and boundaries of each Lot are as shown and designated on the Plat.

Section 7.  “Declarant” shall mean and refer to J. Laurence Millison, his personal representatives and assigns to who Declarant shall (i) convey any or all of his right, title and interest in the Property, as an entirety, without reservation of any kind, or (ii) transfer and assign any or all of this right, powers and interest under this Declaration.

ARTICLE II

PROPERTY RIGHTS

Section 1.  OWNER’S EASEMENT OF ENJOYMENT:  Every owner shall have a right and easement of enjoyment, in common with other Lot Owners, in and to the Common Area which shall be appurtenant to and shall pass with the title to every Lot, subject to the following restrictions:

(a) the right of the Association to charge reasonable fees for the maintenance of the Common Area and facilities thereon and the use of any recreations facility situated upon the Common Area;

(b) the right of the Association to suspend the voting rights and the right to use recreational facilities by an Owner for any period during which any assessment against his Lot remains unpaid;

(c) the right of the Association to dedicate or transfer all or any part of the Common Area to any public agency, authority, or utility;

(d) the right of the Association, in accordance with its Charter and By-Laws, to borrow money for the purpose of maintaining and improving the Common Area, however, the lien of any mortgage thereon shall be subordinate to the rights of the Owners.

ARTICLE III

MEMBERSHIP AND VOTING RIGHTS

Section 1.  Every owner of a Lot shall be a member of the Association.  Membership shall be appurtenant to and may not be separated from ownership of any Lot.

Section 2.  The Association shall have two classes of voting membership.

CLASS A.  Class A member(s) shall be all Owners, with the exception of the Declarant, and shall be entitled to one vote for each Lot owned.  When more than one person holds an interest in any Lot, all such persons shall be members.  The vote for such Lot shall be exercised as they determine, but in no event shall more than one vote be cast with respect to any Lot.

CLASS B.  Class B member(s) shall be the Declarant and shall be entitled to three (3) votes for each Lot owned.  The Class B membership shall be assessed at the rate of twenty-five percent (25%) of the maximum annual assessment as set forth in Article IV, Section 3, as herein below set forth.  The Class B membership shall cease and be converted to Class A membership on the happening of either of the following events, which ever occurs earlier;

(a) when the total votes outstanding in the Class A membership equal the total votes outstanding in the Class B membership, or

(b) on September 29, 2002

ARTICLE IV

COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1.  CREATION OF THE LIEN AND PERSONAL OBLIGATION OF ASSESSMENTS:  The Declarant, for each Lot owned within the Property, hereby covenants, and each Owner of an Lot by acceptance of a deed therefore, whether or not it shall be so expressed in such deed, is deemed to covenant and agree to pay to the Association:  (1) annual assessments or charges, and (2) special assessments for capital improvements, such assessments to be established and collected as hereinafter provided.  The annual and special assessments, together with interest, costs, and reasonable attorney’s fees, shall be a charge on the Lot and shall be a continuing lien upon the Lot against which each such assessment is made.  Each such assessments, together with interest, costs, and reasonable attorney’s fees, shall also be the personal obligation of the Owner of the Lot at the time the assessment is due.

Section 2.  PURPOSE OF ASSESSMENTS:  The assessments levied by the Association shall be used exclusively to promote the recreation, health, safety, and welfare of the residents of the Lots, and for the improvement and maintenance of the Common Area, and to pay any taxes thereon, and to keep the Common Area free of ice, snow, dirt and litter.

Section 3.  MAXIMUM ANNULA ASSESSMENT:  Until January 1, of the year immediately following the conveyance of the first Lot to an Owner, the maximum annual assessment shall be Two Hundred Forty Dollars ($240.00) per Lot.

(a) From and after January 1 of the year immediately following the conveyance of the first Lot to an Owner, the maximum annual assessment may be increased each year by not more than five percent (5%) above the maximum assessment for the previous year without a vote of the membership.

(b) From and after January 1 of the year immediately following the conveyance of the first Lot to an Owner, the maximum annual assessment may be increased above five percent (5%) by a vote of two-thirds (2/3) of each class of members who are voting in person or by proxy, at a meeting duly called for this purpose.

(c) The Board of Directors shall fix the annual assessment at an amount not in excess of the maximum.

Section 4.  SPECIAL ASSESSMENTS FOR CAPITAL IMPROVEMENTS:  In addition to the annual assessments authorized above, the Association may levy, in any assessment year, a special assessment applicable to that year only for the purposes of defraying, in whole or in part, the cost of any construction, reconstruction, repair or replacement of a capital improvement upon the Common Area, including fixtures and personal property related thereto, provided that any such assessment shall have the assent of two-thirds (2/3) of the votes of each class of members who are voting in person or by proxy at a meeting duly called for these purposes.

Section 5.  NOTICE AND QUORUM FOR ANY ACTION AUTHORIZED UNDER SECTIONS 3 AND 4:  Written notice of any meeting called for the purpose of taking any action authorized under Section 3 and 4 shall be sent to all members not less than thirty (30) days, nor more than sixty (60) days in advance of the meeting.  At the first such meeting called, the presence of members or of proxies entitled to cast sixty percent (60%) of all the votes of each class of membership shall constitute a quorum.  If the required quorum is not present, another meeting may be called subject to the same notice requirement, and the required quorum at the subsequent meeting shall be one-half (1/2) of the required  quorum at the preceding meeting.  No such subsequent meeting shall be held more than sixty (60) days following the preceding meeting.

Section 6.  UNIFORM RATE OF ASSESSMENT:  Both annual and special assessments must be fixed at a uniform rate for all Lots and my be collected on a monthly basis.

Section 7.  DATE OF COMMENCEMENT OF ANNUAL ASSESSMENTS AND DUE DATES:  The annual assessments provided for herein shall commence as to all Lots on the first day of the month following the conveyance of the Common Area to the Association.  The first annual assessment shall be adjusted according to the number of months remaining in the calendar year.  The Board of Directors shall fix the amount of the annual assessment against each Lot at least thirty (30) days in advance of each annual assessment period.  Written notice of the annual assessment shall be sent to each Lot Owner.  The due dates shall be established by the Board of Directors.  The Association shall, upon demand, and for a reasonable charge, furnish a certificate signed by an Officer of the Association setting forth whether the assessments on a specified Lot have been paid.  A properly executed certificate of the Association as to the status of assessments on a Lot is binding upon the Association as of the date of its issuance.

Section 8.  EFFECT OF NONPAYMENT OF ASSESSMENTS: REMEDIES OF THE ASSOCIATION:  Any assessment not paid within thirty (30) days after the due date shall bear interest from the due date at the rate of twelve percent (12%) per annum.  The Association may suspend the voting rights for any period during which an assessment against the Lot remains unpaid, and my bring an action pursuant to the Maryland Contract Lien Act in order to establish a lien against the Lot for nonpayment and the Association may bring an action at law against the Owner personally obligated to pay the same, or foreclose the lien against the Lot.  No Owner may waive or otherwise escape liability for the assessments provided for herein by non-use of the Common Area or abandonment of his Lot.

Section 9.  SUBORDINATION OF THE LIEN TO MORTGAGES:  The lien of the assessments provided for herein shall be subordinate to the lien of any first mortgage or first deed of trust.  Sale or transfer of any Lot shall not affect the assessment lien.  However, the sale or transfer of any Lot pursuant to foreclosure or any proceeding or transfer in lieu thereof, shall extinguish the lien of such assessments as to payments which become due prior to such sale or transfer.  No sale or transfer shall relieve such Lot from liability for any assessments thereafter becoming due or from the lien thereof.

ARTICLE V

ARCHITUECTURAL CONTROL

No building, fence, wall or other structure shall be commenced, erected, or maintained upon the Property, nor shall any exterior addition to or change or alteration therein be made until the plans, and specifications showing the nature, kind, shape, height, materials, and location of the same shall have been submitted to and approved in writing as to harmony of external design and location in relation to surrounding structures and topography by an Architectural Control Committee composed of three (3) representatives appointed by the Class B membership.  Upon the sale of all of the Lots, the Architectural Control Committee shall be appointed by the Board of Directors of the Association.  In the event the Committee fails to approve or disapprove such design and location within twenty (20) days after plans and specifications have been submitted to it, approval will not be required and this Article will be deemed to have been fully complied with.  The Architectural Control Committee shall regulate the external design, appearance, and location of the Properties and of improvements thereon in such a manner so as to preserve and enhance values and to maintain a harmonious relationship among structures and the natural vegetation and topography.

No improvements, alterations, repairs, change of paint colors, excavations, changes in grade or other work which in any way alters the exterior of any Lot or the improvements located thereon from its natural or improved state existing on the date such Lot was first conveyed in fee to an Owner shall be made or done without the prior approval of the Architectural Control Committee.

ARTICLE VI

USE RESTRICTIONS

1. The Lots in the Whalers Creek Runn subdivision shall be used for residential purposes only, and no structures shall be erected on any Lot, except a single family dwelling and the usual outbuildings, including a private garage.  Only on such dwelling shall be erected on a Lot.

2. No building shall be erected on any Lot nearer than twenty-five (25) feet to the street or road upon which the Lot fronts.  The restrictions contained in this paragraph shall not apply to steps, open porches or bay windows attached to a dwelling.  A substantial compliance with the restrictions contained in this paragraph shall be sufficient, and anything within six (6) inches shall be considered a substantial compliance.

3. No building shall be erected upon any Lot nor shall any building be added to or altered, or painted, until the plans, specifications, and plot plan, if applicable, have been approved in writing by the Architectural Control Committee.  For this purpose, two copies of the plans, specifications and plot plan shall be submitted to the Architectural Control Committee, and if approved one copy will be returned to the Lot Owner and the other retained by the Architectural Control Committee.  The Architectural Control Committee may refuse to approve the plans, specifications and plot plan for any structures which are not considered by it to be in harmony with the existing structures in the subdivision or which are not considered to be located upon a Lot in the manner which will conform to topography and finished ground elevations of the subdivision, or for any other reason that the Architectural Control Committee may find (in its sole discretion) that the proposed structure or alteration does not conform or comply with architectural policy or general aesthetic direction of the project.

4. No dwelling house shall be erected upon any Lot with a total floor or living space, exclusive of all basements, porches, breezeways, garages, utility rooms, crawlspaces and unfinished storage spaces, of less than 1,000 square feet.  No cinder block, cement block, solite block, stucco or asbestos shingle shall be permitted for the finished exterior of any structure.  Construction of improvements on the Lots must be performed in a workmanlike manner, and all exterior work shall be completed within six (6) months after construction has begun.

5. No fence shall be erected in the area between the front of the dwelling and the front Lot line.  Fencing of the rear yard shall only be erected with the prior written approval of the Architectural Control Committee.  There shall be no chain link fencing.  There shall be no clotheslines.  No oil tank or other storage tank shall be placed or maintained on any Lot.  Window  air conditioners are allowed only at the rear of the dwelling.

6. No exterior radio or television antenna, including without limitation, any satellite dish, or other exterior reception device of any kind, and no propane or other type gas container (except those installed by or on behalf of the Declarant) shall be placed anywhere upon the Property, upon the Common Area, upon any Lot or any improvement now or hereafter located on the Property.

7. No structure of a temporary character, trailer, basement, tent, shack, garage or other outbuildings shall be used on any Lot at any time as a residence, either temporarily or permanently.  No livestock, swine, poultry, or other animals of any kind shall be raised, bred or kept on any Lot except that of dogs, cats or other household pets shall not be prohibited by this restriction, provided that they are kept solely as household pets, and not bred or maintained for any commercial purposes, and provided they do not become a nuisance.  No Lot shall be used or maintained as a dumping ground for garbage, trash or other waste material, and all incinerators and other equipment for the storage or disposal of garbage, trash or other waste material shall be kept in a clean and sanitary condition.  No pet shall be made a part of any Lot that will constitute a nuisance or will impugn the value of the neighboring Lots.

8. No motor vehicle shall be allowed to remain on any street or Lot for longer than twenty-four (24) hours unless it is parked in a garage.  There shall be no storage of boats, recreational vehicles or commercial vehicles on an Lot, in the Common Area or on any street, except that vehicles or boats may be stored in garages.

9. Prior to the beginning of construction of any structures on a Lot and prior to the delivery of materials for construction, entrance driveways shall be constructed to afford access to the Lot, and all building materials shall be stored on the Lot and not in the street.  Except for original construction, materials may be stored on a Lot for a period of  thirty (30) days, or less.  Each Lot Owner shall be responsible for any damage to the streets, utility lines, and drainage ditches in the subdivision caused by the contractor or any subcontractor engaged in the construction of the improvements for such Owner if such damages result from activities related to the construction of such improvements.

10. No sign of any kind shall be displayed to the public view on any Lot, except for: (1) one professional sign of not more than one square foot; (2) one sign of not more than five (5) square feet adverting a dwelling, or a dwelling under construction or to be constructed upon the property for sale or rent; and (3) signs erected by Declarant or his agents.

11. All water and sewerage facilities including water and sewage lines shall meet the standards of all appropriate governmental agencies including but not limited to the St. Mary’s County Metropolitan Commission and the Department of Health of the State of Maryland, and no dwelling shall be erected until all condition imposed by the governmental agencies have been satisfied and requisite building or construction permits are obtained.

12. No bottles, cans, trash, garbage, stumps, waste refuse, dirt or any other material of any kind or description shall be dumped or thrown on or into any lakes, parks, parkway rights of way, greenways, harbor, playgrounds, streets or any land or waterway in the subdivision retained by the Developer or deeded to the county or state for public use, or deeded to any citizens association or similar institution for the benefit of all residents.

13. Every Lot and the area between the property line and the road surface shall be kept clear of all brush, tall grass and weeds by the Lot Owner.  Grass shall be trimmed so as not to exceed six (6) inches in height.

14. No dwelling shall be used as a convalescent home, nursery, church, meeting hall, school or office, other than professional or for any business, or commercial purposes.

ARTICLE VII

GENERAL PROVISIONS

Section 1.  ENFORCEMENT:  Declarant, the Association, or any Owner, shall have the right to enforce, by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, liens and charges now or hereafter imposed by the provisions of this Declaration.  Failure by Declarant or the Association or by an Owner to enforce an covenant or restriction herein contained shall in no event be deemed waiver of the right to do so thereafter.

Section 2.  SEVERABILITY:  Invalidation of any one of these covenants or restrictions by judgment or court order shall in no way effect any other provisions which shall remain in full force and effect.

Section 3.   Any grantee or grantees, by accepting a deed conveying a Lot, shall be held to have accepted the covenants, restrictions, conditions and limitations herein contained and to have agreed and bound themselves, their personal representatives, successors and assigns to keep and observe all of the covenants, restrictions, conditions and limitations set forth herein.

Section 4.  AMENDMENT:  The covenants and restrictions of this Declaration shall run with and bind the land, for a term of twenty (20) years from the date hereof, after which time they shall be automatically extended for successive periods of ten (10) years.  This Declaration may be amended during the first twenty (20) year period by an instrument signed by not less than ninety (90%) of the Lot Owners, and thereafter by an instrument signed by not less than seventy-five (75%) of the Lot Owners.  Any amendment must be recorded.

Section 5.  ANNEXATION:  Declarant shall have the right, at any time prior to September 29, 2002, without the consent of the members of the Association, to annex and bring within the scheme of this Declaration additional land in future stages.  The additions authorized shall be made by recording among the Land Records of St. Mary’s County, Maryland Supplementary Declarations of Covenants, Conditions and Restrictions with respect to the additional land which shall extend the scheme of the Covenants, Conditions and Restrictions of this Declaration to the land and thereby subject that land to the effect and operation of this Declaration.  The Supplementary Declarations may contain such complementary additions and modifications of the Covenants, Conditions and Restrictions contained this Declaration as may be necessary to reflect the different character, if any, of the added Lots that are not inconsistent with the scheme of this Declaration.  After September 29, 2002 additional residential property and Common Areas may be annexed to the Property with the consent of two-thirds (2/3) of each class of members.

Section 6.  NON-APPLICABILITY TO OTHER PROPERTY:  The covenants, conditions, restrictions, charges and liens set forth herein shall apply only to the Property, and shall create no rights, benefits, burdens or obligations with respect to any other property owned by Declarant, his personal representatives or assigns.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has hereunto set his hand and seal on the day and year first above written.

WITNESS:



Signature on original Declaration

[image: image2.wmf]

(Seal)



Laurence Millison

STATE OF MARYLAND, COUNTY OF ST. MARY’S, to wit:

I HEREBY CERTIFY, that on this 9th day of November, 1992, before me, the subscriber, a Notary Public in and for the state and county aforesaid, personally appeared J. LAURENCE MILLISON, who made oath in due form of law that the matters and facts set forth in the foregoing Declaration of Covenants, Conditions and Restrictions are true and correct to the best of his knowledge, information and belief, and further acknowledged this same to be his act and deed.


Signature on original Declaration



Notary Public


My Commission Expires: 5-1-93 (SEAL)

THIS IS TO CERTIFY THAT THE

WITHIN INSTRUMENT WAS PREPARED

BY THE UNDERSIGNED ATTORNEY, 

DULY ADMITTED TO PRACTICE

BEFORE THE COURT OF APPEALS

OF MARYLAND, OR BY AND EMPLOYEE

OF SUCH ATTORNEY.

Signature on original Declaration


Thomas J. Doud, Jr.

Attorney-at Law

Mail to:  Thomas J. Doud, Jr.



233 E. Redwood Street



Baltimore, Maryland 21202
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